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requiring the witness to declare that
the witness will testify truthfully.

(e) Failure or refusal to testify. If a wit-
ness fails or refuses to testify, the fail-
ure or refusal to answer any question
found by the Judge to be proper may be
grounds for striking all or part of the
testimony given by the witness, or any
other action deemed appropriate by the
Judge.

(f) Testimony in a foreign language. If
a witness is expected to testify in a
language other than the English lan-
guage, the party sponsoring the wit-
ness must provide for the services of an
interpreter and advise opposing counsel
10 days prior to the hearing concerning
the extent to which interpreters are to
be used. When available, the inter-
preter should be court certified under
28 U.S.C. 1827.

§904.253 Closing of record.

At the conclusion of the hearing, the
evidentiary record shall be closed un-
less the Judge directs otherwise. Once
the record is closed, no additional evi-
dence shall be accepted except upon a
showing that the evidence is material
and that there was good cause for fail-
ure to produce it in a timely fashion.
The Judge shall reflect in the record,
however, any approved correction to
the transcript.

§904.254 Interlocutory review.

(a) Application for interlocutory re-
view shall be made to the Judge. The
application shall not be certified to the
Administrator except when the Judge
determines that:

(1) The ruling involves a dispositive
question of law or policy about which
there is substantial ground for dif-
ference of opinion; or

(2) An immediate ruling will materi-
ally advance the completion of the pro-
ceeding; or

(3) The denial of an immediate ruling
will cause irreparable harm to a party
or the public.

(b) Any application for interlocutory
review shall:

(1) Be filed with the Judge within 30
days after the Judge’s ruling;

(2) Designate the ruling or part
thereof from which appeal is being
taken;
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(3) Set forth the ground on which the
appeal lies; and

(4) Present the points of fact and law
relied upon in support of the position
taken.

(c) Any party that opposes the appli-
cation may file a response within 20
days after service of the application.

(d) The certification to the Adminis-
trator by the Judge shall stay pro-
ceedings before the Judge until the
matter under interlocutory review is
decided.

§904.255 Ex parte communications.

(a) Except to the extent required for
disposition of ex parte matters as au-
thorized by law, the Judge may not
consult a person or party on any mat-
ter relevant to the merits of the ad-
ministrative proceeding, unless there
has been notice and opportunity for all
parties to participate.

(b) Except to the extent required for
the disposition of ex parte matters as
authorized by law:

(1) No interested person outside the
Agency shall make or knowingly cause
to be made to the Judge, the Adminis-
trator, or any Agency employee who is
or may reasonably be expected to be in-
volved in the decisional process of the
administrative proceeding an ex parte
communication relevant to the merits
of the adjudication; and

(2) Neither the Administrator, the
Judge, nor any Agency employee who
is or may reasonably be expected to be
involved in the decisional process of
the administrative proceeding, shall
make or knowingly cause to be made
to any interested person outside the
agency an ex parte communication rel-
evant to the merits of the administra-
tive proceeding.

(c) The Administrator, the Judge, or
any Agency employee who is or may
reasonably be expected to be involved
in the decisional process who receives,
makes, or knowingly causes to be made
a communication prohibited by this
rule shall place in the record of deci-
sion:

(1) All such written communications;

(2) Memoranda stating the substance
of all such oral communications; and

(3) All written responses, and memo-
randa stating the substance of all oral
responses, to the materials described in



